STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,

BOARD OF COSMETOLOGY,
Petiti oner,

VS. Case No. 97-3100

TI MOTHY C. TROUTMAN

Respondent .
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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on February 10, 1998, in Jacksonville, Florida, before Donald R
Al exander, the assigned Adm nistrative Law Judge of the Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Elizabeth C Masters, Esquire
7960 Arlington Expressway
Suite 230
Jacksonville, Florida 32211

For Respondent: M chael R Yokan, Esquire
204 Washington Street
Jacksonville, Florida 32202

STATEMENT OF THE | SSUE

The issue is whether Respondent's |icense as a cosnotol ogi st
shoul d be disciplined for the reasons cited in the Admnistrative
Conpl aint filed on June 20, 1997.

PRELI M NARY STATEMENT

On June 27, 1997, Petitioner, Departnent of Business and



Prof essi onal Regul ati on, Board of Cosnetol ogy, issued an
Adm ni strative Conplaint alleging that Respondent, Tinothy C
Troutman, a licensed cosnetol ogist, was guilty of m sconduct in
the practice or instruction of cosnetology in violation of
Section 477.028(1)(b), Florida Statutes. The conplaint further
all eged that by violating the foregoing statute, Respondent al so
vi ol ated Section 477.029, Florida Statutes, which makes it
unlawful to violate any provision within Section 477.028, Florida
Statutes. The primary underlying allegations are that Respondent
i nproperly touched three wonen while enployed as an instructor at
a cosnetol ogy school in 1995 and 1996. Respondent denied the
al | egations and requested a fornmal hearing under Section 120. 569,
Florida Statutes, to contest the charges.

The matter was referred by Petitioner to the D vision of
Adm ni strative Hearings on July 8, 1997, with a request that an
Adm ni strative Law Judge be assigned to conduct a formal hearing.
By Notice of Hearing dated July 31, 1997, a final hearing was
schedul ed on Novenber 10, 1997, in Jacksonville, Florida. At the
parties' request, the matter was reschedul ed to February 10,
1998, at the same | ocation.

At final hearing, Petitioner presented the testinony of Neva
Al exandra Choul at, a forner student; Cynthia Summers, a forner
student; Donald H Jacques, a deputy sheriff with the
Jacksonville Sheriff's Ofice; Joanna Flowers, a forner student;

Nor ah Homan Maszey, a former student; and Myra Jowers, a |licensed



cosnetologist. Also, it offered Petitioner's Exhibits 1-6. Al
exhibits were received in evidence. Respondent testified on his
own behalf and offered the testinony of Carol Engells, an agency
environmental health specialist; and his father, Howard Trout man,
a licensed cosnotol ogist. Also, he offered Respondent's Exhibits
2, 3, and 5-11. Al exhibits were received in evidence.

Finally, the undersigned took official recognition of Chapters
455 and 477, Florida Statutes, and Chapter 61G5, Florida

Adm ni strative Code.

The transcript of hearing was filed on March 17, 1998.
Proposed Findings of Fact and Concl usions of Law were due on
March 31, 1998, and they were tinely filed by Petitioner. They
have been consi dered by the undersigned in the preparation of
t hi s Recommended Order

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:
A.  Background

1. This proceeding involves a conplaint that Respondent,
Tinothy C. Troutman, a |icensed cosnetol ogi st since 1981, engaged
in "msconduct” while enployed as an instructor at Riverside
Hai rstyling Acadeny (RHA) in Jacksonville, Florida. Wen the
events herein occurred, Respondent was licensed as a certified
cosnet ol ogi st having been issued |icense nunber CL 0134716 by

Petitioner, Departnent of Business and Professional Regulation,



Board of Cosnetol ogy (Board).

2. RHA is certified as a cosnetol ogy school and has several
canpuses, including one on Beach Boul evard in Jacksonville,
Florida. The school is owned by Respondent's father, Howard

Tr out nan.

3. Respondent was enployed as a floor instructor at RHA
In this capacity, he supervised the activities of approxi mtely
twenty students at any given tinme, as they perfornmed cosnetol ogy
services. The underlying charges in this matter are that: (a)
Respondent i nproperly touched Neva A Choul at, a fornmer student;
(b) he made threatening tel ephone calls to, and inproperly
touched, Joanna Flowers, a custoner; and (c) he made sexually
explicit remarks to, and inappropriately touched, Nora Maszey, a
former student. As to Maszey, it is also alleged that Respondent
threatened to "affect her school credits if she nmade trouble for
him" Each set of charges will be discussed separately bel ow
B. Count |

4. In this count, it is alleged that, while giving a faci al
to Choul at, Respondent "proceeded to nmassage her bare breasts
underneath [her] snock,"” "directly touched her nipples and rubbed
her breasts,"” and "rubbed his hands up and down her sides to
i nclude the sides of her breasts."

5. On Decenber 5, 1995, when she was sixteen years of age,

Choul at enrolled at RHA in order to pursue her goal of conpleting



RHA' s 1200- hour cosnetol ogy course and ultimtely obtaining a
cosnetology license. At that tine, she was a full-tine high
student and attended RHA as a ni ght/weekend student in addition
to her high school studies.

6. Prior to August 24, 1996, Choul at had no probl ens of any
kind with Respondent, and they had a normal student-teacher

rel ati onship.

7. On August 24, 1996, Choul at was perform ng cosnetol ogy
services on four clients. Throughout the norning, Respondent
repeatedly asked Choulat if she wanted himto give her a facial.
She agreed, and after |unch, Respondent took Choulat to a smal
roomthat was used for the giving of facials.

8. The room had no wi ndows, and the door was cl osed during
the giving of the facial. Respondent instructed Choulat to
renove her shirt and bra and don a snock. He left the roomwhile
she did so. Wen he returned to the room he closed the door and
told Choulat to |lie down and cl ose her eyes.

9. Respondent then took Choulat's arns out of the snock.

At that point, she had nothing covering her torso, except for a
| arge towel that Respondent had pl aced over her chest.
Respondent started perform ng the facial, but he quickly noved
beyond t he acceptabl e scope of a facial.

10. Wthout asking Choul at's perm ssion, Respondent rubbed

hi s hand down her | ower back, touched her breasts and ni ppl es,



and rubbed his hands down her sides, touching the sides of her
breasts.

11. At first, Choulat was too frightened to cry out or
protest. However, Respondent asked her if she wanted himto
stop, to which she replied "yes." Respondent then left the room
and Choul at put her cl othes back on.

12. After dressing, Choulat went to the beginner's room and
began crying. She then told another student, Cynthia Sumers,

t hat Respondent had touched her breasts in the facial room
Summer s advi sed Choul at to tell her nother.

13. Later that afternoon, Summers confronted Respondent and
told himthat she was aware of his actions with Choul at and t hat
this was a stupid thing to do with a seventeen-year-old student.

I n response, Respondent stated that "it was stupid of ne." Wen
Sumrer s asked Respondent what woul d happen if Choulat went to the
police or his father, Respondent replied "I hope she don't."

14. At approximately 2:30 p.m the sane day, Choulat filed
a conplaint with the Jacksonville Sheriff's Ofice regarding
Respondent's conduct. Choul at reported that Respondent had
touched her breasts without her perm ssion. She followed up by
telling her parents, filing a conplaint wwth the Ofice of the
State Attorney, and reporting the incident to Respondent's
f at her.

15. Choul at disenrolled fromRHA a few weeks | ater, despite

havi ng i nvested nore than $2,400.00 in tuition paynents. She



stopped her course of studies and is now enpl oyed in anot her
field.

16. Al though Choul at has a pending civil action against
Respondent and RHA, her testinony is found to be credible. This
finding is based on Choul at's consistent account of the incident
over tinme, her actions imediately after the incident occurred,
the corroborating testinony of Sumrers, an inpartial wtness, and
the adm ssions made by Respondent to Sumrers imedi ately after
the incident. Respondent's contentions that Choul at had
initiated the subject of getting a facial, that the snock was

never renoved, that nothing inproper occurred during the fifteen-



m nut e denonstration, and that he made no incrimnating
adm ssions to witness Summers have been rejected.

17. The evidence established that while a facial may extend
bel ow t he neck, at no point does it include massagi ng of breasts
and ni ppl es, nor should it extend bel ow the upper portion of the
shoul der bl ades in the back, or below the arnpit |evel on the
front of the body. Further, it is not an acceptable teaching
practice to give a private facial to a student outside of a
classroomsetting. Therefore, Respondent's conduct wth student
Choul at equates to m sconduct in the practice of cosnetol ogy.

C. Count I

18. The second count alleges that while giving a hair cut
to Joanna Flowers in 1995, Respondent "placed her |ong hair over
her breasts" and "stroked her breast under the pretext of
stroking her hair."™ The conplaint also alleges that he "rubbed
his penis up against Ms. Flowers' hands and/or arns while they
were resting on the arnms of the chair,"” and that he thereafter
t el ephoned Flowers "nunerous tinmes at her hone" and she "felt
threatened by [the calls]."

19. Flowers, who is now twenty-two years of age,
occasionally went to RHA in 1992 or 1993 for hair cuts. RHA
records show that she went only twice. On both occasions, a
receptionist would assign a staff nenber to cut her hair. On her
second visit in the fall of 1993, Respondent was assigned by the

receptionist to cut her hair.



20. Flowers had long hair which went over her upper chest
and fell to a length that was bel ow her breasts. Follow ng the
initial haircut, Respondent checked the cut to determ ne whether
it was even.

21. Wi le checking the length of the cut, Respondent pulled
the hair down in front of Flowers and his hand nay have
accidentally touched her breasts. However, if such touching
occurred, it was not intentional, and it was not inappropriate to
check the length of the cut in this manner. At the sane tine,
Respondent's "crotch area [was] at the sanme |level that the arm

rest is on the chair," and while | eaning over the chair,
Respondent may have accidentally conme into contact with Fl owers
arm Again, however, if a touching occurred, it was
unintentional. Finally, there was no testinony to support the
al l egation that Respondent called Fl owers on nunerous occasions
at hone in a threatening fashion.
D. Count II

22. The last count alleges that "on nunmerous occasi ons"”
bet ween 1995 and 1996, Respondent "touched the chest and buttocks
[ of Norah Homan, now Norah Maszey] in an inappropriate manner."
The conpl aint also all eges that Respondent made "sexual

references and i nnuendos regardi ng her," and that Respondent
"inplied" to her that "he could affect her school credits if she
made trouble for him" Based on Respondent's all eged m sconduct,

Maszey subsequently filed a civil action agai nst Respondent and



RHA.
23. Maszey, now twenty-seven years of age, was a

cosnet ol ogy student at RHA between March 1995 until her

10



graduation in March 1996. During her tenure at RHA, Respondent
was one of her instructors.

24. In Septenber 1995, while in a floor setting |earning
how to cut and style hair, Maszey went to the supply roomto "get
a tube of color off the shelf." As she was bending over wth her
back to the door, Respondent cane up behind her and placed "his
hands right on the inside of [her] buttocks."” Al though
Respondent did not touch the vaginal area, "he was as cl ose as he
coul d have been without" actually touching it. Maszey junped up
and Respondent "just smled and acted kind of scared" and said he
was "sorry." By inappropriately touching Maszey in this fashion,
Respondent conmitted m sconduct in the practice of cosnetol ogy.
Except for this incident, however, there was no other credible
evi dence that Respondent inappropriately touched Maszey "on
numer ous occasions,"” as alleged in the conplaint.

25. During Maszey's tenure as a student at RHA, Respondent
occasionally told her that she "was pretty.”" But this remark
al one does not rise to the level of constituting "sexual
references and i nnuendos,” as alleged in the conplaint. |ndeed,
Maszey sinply described these comments as being "way too nuch
conplinmenting," but nothing nore. Finally, there is | ess than
cl ear and convincing evidence to support the allegation that
Respondent threatened to take away her credits if she "nade
trouble for him™

E. Mtigating and Aggrevating Factors
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a. Mtigating factors

26. Respondent has been |icensed as a cosnetol ogi st for
seventeen years. Except for the two inappropriate touchings of
Choul at and Maszey, which occurred nore than two years ago, he
has an unbl em shed record. Respondent has worked in his father's
school since the age of twenty. The loss of a license wll
deprive himof working in his life-1ong profession and cause
financial harmto Respondent and his famly. Contrary to
Petitioner's suggestion, Respondent is not found to be a "grave
danger to the public" should he retain his |icense.

b. Aggrevating factors

27. Respondent inproperly touched two young wonen, each on
one occasion. By doing so, he breached the position of trust he
hel d as an instructor.

28. After being inappropriately touched in 1996, Choul at
| ost her desire to pursue a career field in cosnmetology and | eft
the school. She also |ost approxinmately $2,463. 00 she had
invested in the school. In addition, she sought counseling from
a soci al worker.

29. Although Maszey eventually graduated from RHA, she no
| onger works in the profession and now prefers to work al one at
home. At the sane tinme, however, she stated that "Timis [not]
responsi ble for absolutely all of that, but he sure did not
hel p."

CONCLUSI ONS OF LAW
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30. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter and the parties hereto

pursuant to Section 120.569, Florida Statutes.

13



31. Because Respondent's license as a professional is
subj ect to possible revocation, Petitioner bears the burden of
proving by clear and convincing evidence that the allegations in

the conplaint are true. See, e.g., Nair v. Dep't of Bus. and

Prof. Reg., 654 So. 2d 205 (Fla. 1st DCA 1995).

32. The conplaint alleges that Respondent viol ated
Section 477.028(1)(b), Florida Statutes, by engaging in
m sconduct in the practice or instruction of cosnetol ogy. By
i nappropriately touching students Choul et and Maszey on one
occasi on, which has been established by clear and convi nci ng
evi dence, Respondent is guilty of m sconduct within the neaning
of Section 477.028(1)(b), Florida Statutes, as alleged in Counts
| and I'll of the conplaint. This in turn constitutes a violation
of Section 477.029(1)(h), Florida Statutes, which makes it
unlawful to violate any provision in Section 477.028, Florida
Statutes. The remaining allegations have not been sustai ned.

33. Rule 61G5-30.001, Florida Adm nistrative Code, sets
forth the penalties which nay be inposed upon a |licensee who is
found guilty of violating any provision wthin Section 477.029,
Florida Statutes. Subsection (3) of the rule provides that
"[w] hen the Board finds that any person |licensed or registered
under Chapter 477, Florida Statutes, has conmmtted any of the
acts set forth in Section 477.028, Florida Statutes, it is
recommended that the Board issue a final order inposing a

revocation of the license or registration.”
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34. Rule 61G5-30.001(4), Florida Adm nistrative Code,
provi des that the Board may inpose disciplinary action other than
the penalty recommended above upon consideration of certain
mtigating or aggrevating factors. They include the severity of
the of fense; the danger to the public; the nunber of repetitions
of offenses; the length of tinme since the date of violations; the
nunber of conplaints filed against the |icensee; the |ength of
tinme the licensee has practiced; the actual damage, physical or
ot herwi se, caused by the violation; the deterrent effect of the
penalty inposed; the effect of the penalty upon the |licensee's
livelihood; any efforts for rehabilitation; the actual know edge
of the |icensee pertaining to the violation; any attenpts by the
licensee to correct or stop the violations or the refusal by the
licensee to correct or stop the violations; related violations
agai nst the licensee in another state; actual negligence of the
licensee; penalties inposed for related offenses under Subsection
(1) of the rule; and any other mtigating or aggrevating
ci rcunst ances.

35. dven the mtigating and aggrevating circunstances
found in findings of fact 26-29, together with the other rel evant
considerations dictated by the rule, revocation of Respondent's
license is appropriate. Contrary to Petitioner's suggestion, in
maki ng this determ nation, the undersigned has not considered
Respondent's | ack of renorse as an aggrevating factor. See,

e.g., Bernal v. Dep't of Prof. Reg., 517 So. 2d 113, 115 (Fla. 3d

15



DCA 1987)(a licensee's lack of renorse may not be a basis for "an
upward deviation fromthe [disciplinary] guidelines"). Finally,

Petitioner's suggestion that a maxi mnum adm nistrative fine in the

16



anount of $1,500.00 be i nposed on Respondent is not found to be
appropri ate.

36. At hearing, Petitioner requested that Respondent
rei mburse Petitioner for all investigative and |egal costs
incurred in this proceeding. Because the inposition of such
costs is discretionary with the Board under Section 455.227(3),
Florida Statutes, Petitioner may renew its request when the Board
convenes to take final agency action. Respondent shoul d,
however, be given an opportunity to verify the legitinmcy and
accuracy of the requested costs.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Board of Cosnetol ogy enter a Final
Order finding Respondent guilty of violating Sections
477.028(1)(b) and 477.029 (1)(h), Florida Statutes, by
i nappropriately touching students Choul et and Maszey, and that
Respondent's |icense nunber CL 0134716 be revoked. All other
charges shoul d be di sm ssed.

DONE AND ENTERED this 21st day of April, 1998, in

Tal | ahassee, Leon County, Florida.

DONALD R.  ALEXANDER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060

17



(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 21st day of April, 1998.

COPI ES FURNI SHED

Eli zabeth C. Masters, Esquire
7960 Arlington Expressway
Suite 230

Jacksonville, Florida 32311

M chael R Yokan, Esquire
204 Washington Street
Jacksonville, Florida 32202

Joe Baker, Executive D rector
Board of Cosnet ol ogy

1940 North Monroe Street

Tal | ahassee, Florida 32399-0790

Lynda L. Goodgane, Esquire
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recommended Order. Any exceptions to
this Recormended Order should be filed with the Board of
Cosnet ol ogy.
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